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employee does not include any accu-
mulated deductible employee contribu-
tions (within the meaning of section 
72(o)). In addition, in calculating the 
balance to the credit for purposes of 
the 50 percent test, qualified plans are 
not to be aggregated with other quali-
fied plans and tax-sheltered annuity 
contracts are not to be aggregated with 
other tax-sheltered annuity contracts. 
Also, in applying the 50 percent test to 
a surviving spouse, the balance to the 
credit is the maximum amount the 
spouse is entitled to receive under the 
plan or contract, rather than the total 
balance to the credit of the employee. 
The rollover of a partial distribution 
may result in adverse tax con-
sequences; see section 402(a)(5)(D) (iii) 
and (iv). 

Q–3: Are there any other require-
ments applicable to rollovers of partial 
distribution? 

A–3: Yes. Section 402(a)(5)(D)(i)(III) 
requires the employee to elect, in con-
formance with Treasury regulations, to 
treat a contribution of a partial dis-
tribution to an IRA as a rollover con-
tribution. An election is made by desig-
nating, in writing, to the trustee or 
issuer of the IRA at the time of the 
contribution that the contribution is 
to be treated as a rollover contribu-
tion. This requirement of a written 
designation to the trustee or issuer of 
the IRA is effective for contributions 
paid to the trustee or issuer of the IRA 
after March 20, 1986. For contributions 
paid to the trustee or issuer before 
March 21, 1986, an election is made by 
computing the individual’s income tax 
liability on the income tax return for 
the taxable year in which the distribu-
tion occurs in a manner consistent 
with not including the distribution (or 
portion thereof) in gross income. Both 
such elections are irrevocable, except 
that an election made on an income 
tax return filed before March 21, 1986 is 
revocable. 

Q–4: Does the election requirement 
apply to rollovers of qualified total dis-
tributions or rollover contributions de-
scribed in section 402(a) (5) or (7), 
403(a)(4), 403(b)(8), 405(d)(3), or 408(d)(3) 
to individual retirement accounts and 
annuities (IRAs)? 

A–4: Yes. No amounts may be treated 
as a rollover contribution to an IRA 

under section 402(a)(5), 402(a)(7), 
403(a)(4), 403(b)(8), 405(d)(3) (as amended 
by section 491(c) of the TRA of 1984), or 
408(d)(3) unless the requirements de-
scribed in Q & A–3 of this section are 
satisfied. Thus, once any portion of a 
total distribution is irrevocably des-
ignated as a rollover contribution, such 
distribution is not taxable under sec-
tion 402 or 403 and, therefore, is not eli-
gible for the special capital gains and 
separate tax treatment under section 
402 (a) and (e). Election requirements 
for rollover contributions to IRAs de-
scribed in this Q &A–4 are subject to 
the same effective date rules set forth 
in Q &A–3. 

[T.D. 8073, 51 FR 4320, Feb. 4, 1986]

§ 1.402(b)–1 Treatment of beneficiary 
of a trust not exempt under section 
501(a). 

(a) Taxation by reason of employer con-
tributions made after August 1, 1969—(1) 
Taxation of contributions. Section 402(b) 
provides rules for taxing an employee 
on contributions made on his behalf by 
an employer to an employees’ trust 
that is not exempt under section 501(a). 
In general, any such contributions 
made after August 1, 1969, during a tax-
able year of the employer which ends 
within or with a taxable year of the 
trust for which it is not so exempt 
shall be included as compensation in 
the gross income of the employee for 
his taxable year during which the con-
tribution is made, but only to the ex-
tent that the employee’s interest in 
such contribution is substantially vest-
ed at the time the contribution is 
made. The preceding sentence does not 
apply to contracts referred to in the 
transitional rule of paragraph (d)(1) (ii) 
or (iii) of this section. For the defini-
tion of the terms ‘‘substantially vest-
ed’’ and ‘‘substantially nonvested’’ see 
§ 1.83–3(b). 

(2) Determination of amount of em-
ployer contributions. If, for an employee, 
the actual amount of employer con-
tributions referred to in paragraph 
(a)(1) of this section for any taxable 
year of the employee is not known, 
such amount shall be either an amount 
equal to the excess of— 

(i) The amount determined in accord-
ance with the formula described in 
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§ 1.403(b)–1(d)(4) as the end of such tax-
able year, over 

(ii) The amount determined in ac-
cordance with the formula described in 
§ 1.403(b)–1(d)(4) as of the end of the 
prior taxable year,

or the amount determined under any 
other method utilizing recognized ac-
tuarial principles that are consistent 
with the provisions of the plan under 
which such contributions are made and 
the method adopted by the employer 
for funding the benefits under the plan. 

(b) Taxability of employee when rights 
under nonexempt trust change from non-
vested to vested—(1) In general. If rights 
of an employee under a trust become 
substantially vested during a taxable 
year of the employee (ending after Au-
gust 1, 1969), and a taxable year of the 
trust for which it is not exempt under 
section 501(a) ends with or within such 
year, the value of the employee’s inter-
est in the trust on the date of such 
change shall be included in his gross 
income for such taxable year, to the 
extent provided in paragraph (b)(3) of 
this section. When an employees’ trust 
that was exempt under section 501(a) 
ceases to be so exempt, an employee 
shall include in his gross income only 
amounts contributed to the trust dur-
ing a taxable year of the employer that 
ends within or with a taxable year of 
the trust in which it is not so exempt 
(to the same extent as if the trust had 
not been so exempt in all prior taxable 
years). 

(2) Value of an employee’s interest in a 
trust. (i) For purposes of this section, 
the term ‘‘the value of an employee’s 
interest in a trust’’ means the amount 
of the employee’s beneficial interest in 
the net fair market value of all the as-
sets in the trust as of any date on 
which some or all of the employee’s in-
terest in the trust becomes substan-
tially vested. The net fair market 
value of all the assets in the trust is 
the total amount of the fair market 
values (determined without regard to 
any lapse restriction, as defined in 
§ 1.83–3(h)) of all the assets in the trust, 
less the amount of all the liabilities 
(including taxes) to which such assets 
are subject or which the trust has as-
sumed (other than the rights of any 
employee in such assets), as of the date 
on which some or all of the employee’s 

interest in the trust becomes substan-
tially vested. 

(ii) If a separate account in a trust 
for the benefit of two or more employ-
ees is not maintained for each em-
ployee, the value of an employee’s in-
terest in such trust shall be determined 
in accordance with the formula de-
scribed in § 403(b)–1(d)(4) or any other 
method utilizing recognized actuarial 
principles that are consistent with the 
provisions of the plan under which the 
contributions are made and the method 
adopted by the employer for funding 
the benefits under the plan. 

(iii) If there is no valuation of a non-
exempt trust’s assets on the date of the 
change referred to in paragraph (b)(1) 
of this section, the value of an employ-
ee’s interest in such trust is deter-
mined by taking the weighted average 
of the values on the nearest valuation 
dates occurring before and after the 
date of such change. The average is to 
be determined in the manner described 
in § 20.2031–2(b)(1). 

(3) Extent to which value of an employ-
ee’s interest is includible in gross income. 
For purposes of paragraph (b)(1) of this 
section, there shall be included in the 
gross income of the employee for his 
taxable year in which his rights under 
the trust become substantially vested 
only that portion of the value of his in-
terest in the trust that is attributable 
to contributions made by the employer 
after August 1, 1969. However, the pre-
ceding sentence shall not apply— 

(i) To the extent such value is attrib-
utable to a contribution made on the 
date of such change, and 

(ii) To the extent such value is at-
tributable to contributions described in 
paragraph (d)(1) (ii) or (iii) of this sec-
tion (relating to contributions made 
pursuant to a binding contract entered 
into before April 22, 1969). 
For purposes of this (3), if the value of 
an employee’s interest in a trust which 
is attributable to contributions made 
by the employer after August 1, 1969, is 
not known, it shall be deemed to be an 
amount which bears the same ratio to 
the value of the employee’s interest as 
the contributions made by the em-
ployer after such date bear to the total 
contributions made by the employer. 

(4) Partial vesting. For purposes of 
paragraph (b)(1) of this section, if only 
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